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O\ Our Profession.. Our Pride

Respected Professional
Colleagues,

It is month of July and
it is my first and
foremost duty and
pleasure to wish you
all a very happy CA
day. 1 st July is not only
CA day for we professionals but a day on
which Goods & Service Tax, considered
as the major tax reform since
independence, came into being with a big
bang exactly one year ago. It is not a
mere coincidence that the both days CA
day & GST day fall on the same day but |
think its Gods wish, as we as
professional community are partners in
nation building, have put in lot of efforts

in implementing and streamlining the
process besides acting as guide to the
public at large. | am of the opinion that
we are equally cause for the success of

GST as anybody else. It is one year and the
system has almost stabilized.

On the eve of CA day, let us all pledge to keep
up the image of the profession high and
sincerely recommit ourselves to the task and
render our services with utmost integrity
without yielding to any pressure.

| once again salute to this noble profession
and feel proud to be part of this.

In view of the hectic schedule ahead for all of
us, | sign off.

Yours in Service
Shivakumar Khadabadi

Chairman
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1 Registration by a person engaged in
supply of exempted goods

? | am engaged exclusively in supply of
: exempted goods and have recently
availed of legal services of an advocate.
Whether | am required to obtain registra-

tion?

.~ As per section 23(1)(a) of the CGST Act,

i Vi 2017, any person engaged exclusively in
the business of supplying of goods or services
or both that are not liable to tax or wholly ex-
empt from GST are not required to obtain reg-
istration.
Further, as per section 24(iii) of the CGST

¢ Act,2017 persons who are required to pay tax
under reverse charge need to obtain
registration. As you are engaged exclusively in
supply of exempted goods you are exempt from
obtaining registration as per section 23(1)(a) of

i the CGST Act. As regards Legal services from
advocates is concerned, the same are covered
under reverse charge as per section 9(3) of the
CGST Act, read with Notification No 13/2017 -
central Tax (Rate), dated 28 -6-2017
(as amended). Accordingly, as per section 24
(i) registration is required in case legal
services are received by any business entity.

Now the question arises which section will
prevail in your case, viz, section 23 according
to which registration is not required, or section
24 according to which registration is required.
In this regard it is important to note that
section 24 Dbegins with following words
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section 23 which means that person which is
exempted from obtaining registration under
section 23 will not be required to obtain
registration due to operation of section 24.
Accordingly, you will not be required to obtain
registration solely due to availing of legal
services. However, in case you supply any
taxable goods or services the benefit of section
23 will not be there and you will be required to
obtain registration.

1 Reverse Charge on Commission paid to
Directors

Whether payment under reverse charge
8 is applicable only on the sitting fee
paid to non -executive directors or whether
such payment is also required on the
commission paid to such directors?

.~ As per section 9(3) of the CGST Act, read
with Notification No 13/82017 -Central

Tax (Rate), dated 28 -6-2017 (as amended)
services supplied by a director of a company or
a body corporate to the said company or the
body corporate are covered under reverse
charge mechanism and in such cases the com-
pany or the body corporate located in taxable
territory is required to pay tax. Thus, the provi-
sions are broad enough to catch any payment
made by a company or body corporate to their
non -executive directors within the ambit of
reverse charge. Thus, besides sitting fee, re-
verse charge will also be applicable on other
payments like commission paid by companies
to their non -executive Directors.

iONotwithstanding anythi
isub-section (1) of section
: overrides section 22, but does not override
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1 GST on cheque bouncing charges

9P | am engaged in supply of goods and
are registered under GST Law. | have
: levied cheque bouncing charges of Rs.
i 1000 onto a customer whose cheque has
i been dishonoured. Whether GST would be
i applicable on such charges?

< As per Section 7(1)(d) of the CGST Act,
: 2017, read with paragraph 5(e) of
schedule 1l of said Act, agreeing to an
obligation to refrain from an act or to tolerate
i an act is treated as supply. As cheque
bouncing charges are being received in order to
tolerate an act of dishonouring of cheque, the
same would squarely fall within the ambit of
para 5(e) of schedule 1. Accordingly, the
i cheque bouncing charges would be treated as
received for supply of services and, thus, same
i would be eligible to GST. The rate of tax
applicable would be 18% and HSN code will be
1999794 O0Agreeing to

‘IT Depiction of reverse charge inwards
supplies in return

We are engaged in supply of goods
manufactured by us only and are filing
: our GST returns on a monthly basis.
i Recently we have availed of some services
i on which payments of tax under reverse
i charge is applicable. Our query is that
: under which GST return we need to show
i the liability towards payment of tax under
i reverse charge.

. As mandated under the GST law three
V“ details/returns are required to be filed by
a supplier registered under normal
provisions, for each month, i.e. GSTR1 (details
of outward supplies), GSTR 2 (details of inward
supplies) and GSTR 3 (monthly return). The
details of the tax liability under reverse charge
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are required to be depicted in the form GSTR 2.
However, due to issues with common portal the
GST council was coerced for dispensation of
filing of GSTR 2 and GSTR 3 till 31 -03-2018§
and then further till 30 -06-2018. Further,
GSTR 3B was introduced in lieu of GSTR 3
which was required to be filed along with
payment of tax. Accordingly, currently you are
required to file only two GST returns, viz, GSTR

1 depicting the details of outward supplies and
GSTR 3B along with payment of tax. This
practice is expected to continue till September,
18 end, until a new return filing system is im-
plemented. As regards depicting of liability
towards payment of tax under reverse charge is
concerned the same is required to be shown at
SI. No (d) of table 3.1 of Form GSTR 3B. Such
details are not required to be shown in GSTR 1
wherein details of outward supplies are given
whereas the supplies under reverse charge are

t ol e rinward supplies.

1 GST on Free supplies :

Can | supply O6free sarfnpl
? of GST? | intend to issue invoice to ;

customer for value say, Rs. 100 plus
GST Rs. 18 (which is paid to the govt by me),
total Rs. 118. At the end of invoice | give
discount of Rs.118 and Net payable is
shown as 06Zerod. I s
able or whether | have no option except to
supply without payment of GST and reverse
proportionate ITC?

t hiis
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i« As per section 15(3) of the CGST Act,
: VI 2017, the value of the supply shall not
include any discount which is given i

¢ (a) before or at the time of the supply if such
i discount has been duly recorded in the invoice
i issued in respect of such supply; and
i (b) after the supply has been effected, if -

(i) such discount is established in terms
i of an agreement entered into at or before the
i time of such supply and specifically linked to
i relevant invoices; and

(i) input tax credit as is attributable to
i the discount on the basis of document issued
: by the suppliers has been reversed by the
¢ recipient of the supply.

i Accordingly, as per above provision, if certain
: conditions are fulfilled the discount offered can

i be reduced from the value of taxable supply
: and GST would be required to be paid on the
i value determined after reducing such discount.

¢ However, there is no concept that discount is
: reduced after loading GST on the value of
i taxable supply and, therefore. The treatment
i proposed by you is not tenable under GST law.
i Thus, in case of free samples distributed to
i persons other than related persons and district

: persons, you have no option except to supply
i without payment of GST and reverse ITC
i considering section 17(5)(h) of the CGST Act,

2017.

i 1 Applicability of furnishing statement of
financial transaction in Form No.61A

We are a private limited company

& having turnover exceeding Rs. 200
lakhs. During the financial year

: 2017 -18, we have not issued any shares to
i augment our capital base. Also, we made it
i a policy to do business transactions
: through banking channel. There is no pay-

JULY -2018 | I

ment or receipt of cash exceeding Rs. 2 lakh
with any party during the year. Are we

required to furnish Form 61A Dbefore
31-5-2018?
Furnishing of statement of financial

.~ transaction or reportable account is

V. governed by section 285 BA of the Act. It
has to be furnished before 31 st day of May

of the assessment year. The failure to furnish
would attract penalty of Rs. 500 per day
w.e.f 1-4-2018.You may note that furnishing of
statement of financial transaction is with
reference to the authorities like postal
department, banks governed by banking
Regulation Act, 1949, registration authorities
and the like. In the case of business, only when
the turnover is above Rs. 100 lakhs and the
accounts are audited under section 44AB, the
statement of financial transaction or
reportable account in Form No.61A needs to be
furnished.

The CBDT in press release dated 26.5.2017 has
stated that the registration of reportable person

is mandatory only when at least one of the
transaction is reportable. Thus, when there is

no reportable transaction, there is no need to
furnish SFT in Form No.61A. In your query, you

have stated that the aggregate receipt in cash
from any single person has not exceeded Rs. 2
lakhs and, hence, you need not furnish SFT in

Form 61A for the year ended 31.03.2018
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{ ¥ Whether the amount in capital gain
: deposit account withdrawn upon the
demise of the assessee by legal heir is
chargeable to tax?

-# My father sold a vacant plot of land in
: December 2016 which was acquired by
i him in the year 2001. He deposited the
i entire sale proceeds of Rs. 40 lakhs in
i capital Gain Deposit account for acquiring

i a residential property. In March, 2018 he
i died without fulfilling his ambition. | am

i the only legal heir eligible to succeed to his

i estate. Can | withdraw the money kept in
i capital gain account? Am | to comply with

i any of the conditions for having the
i amounttax -free?

! < From the facts given we understand that
V the intension of deposit was to avail of
i deduction under section 54F subject to
i satisfaction of applicable conditions. The time
i limit for acquiring the property is 2 years from

i the date of transfer of the long term capital
i asset, i.e., vacant plot of land, in your case.

i As regards succeeding to the estate of the
i deceased, you may note that the CBDT circular

i NO.743 dated 6 -5-1996 says that the
i unutilized deposit amount under the capital

i Gain Account Scheme, 1988 cannot be taxed
i in the hands of the deceased. Also, it is not
{ taxable in the hands of legal heir as the
i unutilized portion represents only the estate of

i the deceased and does not have the character
i of income.

i You can withdraw the money by complying
{ with the necessary formalities and need not
have to satisfy the conditions of section 54F
¢ which your father might have complied with, if

i he had not died. The amount so withdrawn
i has no resemblance of income and, hence, no
{ income tax implication would follow.

1 Principle of mutuality
We are doctors practicing in a
particular town and have formed an

i association meant for our welfare. As per
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association, each member had to pay Rs.
1000 on the demise of any one member. The
amount so collected was handed over to the
bereaved family members To ensure the
availability of funds, we mobilized Rs. 5000
from each member and kept them in fixed
deposit with a bank for meeting eventuality

for 5 such events Our tax counsel says that
the principle of mutuality will not apply as

the amount paid was not to the contributor

but to the bereaved family members. Please
advise.

~ From the facts stated by you, | understand
Vl that the association was formed for the
welfare of members and was not meant for
any 'charitable purpose' as defined in section
2(15) of the Act. Further, from the facts
| understand that the association was formed
with the underlying motive of achieving
mutuality by having identical contributories
and beneficiaries.

However, one apparent fact in the arrangement
is that the contributors are the same with

fluctuation in membership, whereas the
beneficiaries of the scheme are not the
contributors but the legal heirs. The principle of

mutuality could not be applied for the
reason that the recipient being the surviving

legal heir is not the contributory to the

common fund. Thus, | agree with the view of
your tax counsel. At least the recipient has to

admit the same as income. In case the
association is registered under section 12AA
(with objects enumerated in section 2(15)) then
the receipt will not be chargeable to tax in view

of the exception prescribed in section 56(2)(x).
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National Conference "Samhita™ on 1st & 2nd June @ KLE Centenary Hall
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